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aesr/ ORDER

This appeal by the assessee is directed against the order of the Id. CIT (A),
Ajmer dated 16.08.2018 arising from the order passed by the AO under section 200A
read with section 234E of the IT Act in respect of 4" quarter of assessment year

2013-14. The assessee has raised the grounds of appeal as under :-

“1. On facts and in the circumstances of the case the Id. CIT (A),
Ajmer has erred on facts and in law in not admitting the appeal
of the appellant against late fee imposed u/s 234E of the L.T.
Act under clause (c) of sub section (1) of the section 200A of
the I.T. Act.

2. The Id. AO has erred on facts and in law in levying late filing fee
u/s 234E of the I.T. Act.

3. Appellant keeps its right reserve to add, alter, amend or delete
in grounds of appeal before or at the time of hearing of appeal.”
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2. We have heard the Id. A/R as well as the |Id. D/R and considered the relevant
material on record. The appeal of the assessee was dismissed by the Id. CIT (A) in
limine as not maintainable being barred by limitation and the impugned order was
passed ex parte as none has appeared on behalf of the assessee. The Id. A/R of the
assessee has submitted that the Id. CIT (A) has not given the assessee an
opportunity after the report dated 14.08.2018 of the AO was considered for the
purpose of limitation for filing the appeal before the Id. CIT (A). He has thus
contended that the Id. CIT (A) has accepted the notice of demand allegedly sent by
the AO through email to the Chartered Accountant of the assessee on 23.12.2013
instead of date of notice received by the assessee. Hence, the Id. A/R submitted
that the Id. CIT (A) has passed the impugned order rejecting the appeal without
giving an appropriate opportunity to the assessee to explain the delay, if any, in
filing this appeal. In support of his contention, he has relied upon the decision of
this Tribunal dated 22" May, 2018 in case of AEN (O&M), Ajmer Vidhyut Vitaran
Nigam Ltd. vs. ACIT, CPC (TDS) in ITA Nos. 405 & 409/JP/2018 as well as decisions
of the Tribunal in case of Mohan Lal Vyas vs. DCIT CPC (TDS) in ITA No.
830/JP/2018 dated 19.09.2018 and in case of Trimurty Buildcon P. Ltd. vs. DCIT CPC
(TDS) in ITA Nos. 18, 19 & 20/JP/2017 dated 29.10.2018.

3. On the other hand, the Id. D/R has submitted that the Id. CIT (A) has given
number of opportunities to the assessee as stated in the impugned order and
despite the sufficient opportunities given by the Id. CIT (A), none appeared on
behalf of the assessee before the Id. CIT (A). Therefore, the assessee was not

interested in pursuing the appeal and further once the demand notice was sent by
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the AO through email as provided by the assessee, then the limitation will reckon
from the said date of email and not from any subsequent notice, if any, received by
the assessee. He has relied upon the impugned order of the Id. CIT (A).

4. Having considered the rival submissions as well as the relevant material on

record, we note that the Id. CIT (A) has decided all these three appeals of the

assessee on identical reasoning in para 3 & 4 as under :-

"3.0. The AO in his report dated 14.08.2018 has reported as under:-

" 3T9P BIIITT & YATH HHIH CIT(A)AIM/2018-19/2851 [T H
26.07.2018 @& ZINT [FErivfa Deepak Enterprises,- TAN-JDHDO474/78B
& ZIVT 319 I8l &1 Tt Jflar aT&qT 378,/2015—16 BV
ferfeor a5 2013.14,/26Q 4" @ T F @YET GINT [Hprelt e
FHIIT HIT BT G VT 2004 P TET 4o+ &I dA HIIT TI &
5 W H oG & @ 19T Yabie @@ gv grar 737 @ [
B 39 AT B wE RE 23.12.2013 @ RERA g Ravof

73 7 § g7 g & cmagarwall 955 @yahoo.co.in @ 7
off forage ferd Rrecw & [F@rcl] T {FTT €T 200 T FHB!
wldd werT @ [3avor dorrT i ¥ Guerer 8/ Yyor vforvey @)
BT 39D 3qciiarel #oi o VeT &/

3T HrHe H [Tl & wHT gv widd B & T off g9 W o

Rafe sraat gvqad &/

4.0. Thus, from the report of the AO, it is clear that the notice of
demand was sent to the appellant on 23.12.2013 on the email
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cmagarwall955@yahoo.co.in given by the appellant. As per Section
249(2), the appeal has to be presented within 30 days of date of

service of notice of demand. The appellant has not filed the appeal
within the period specified u/s 249(2). There is an inordinate delay in
filing the appeal. I am of the considered view that the appellant did
not have any sufficient cause for not presenting the appeal within the
period specified u/s 249(2). Hence, the appeal is dismissed as "not
admitted”.

Thus it is clear that after the report of the AO dated 14.08.2018, no hearing was
fixed by the Id. CIT (A) and the impugned order was passed on 16.08.2018.
Therefore, the Id. CIT (A) has not given an effective opportunity of hearing to the
assessee to explain the delay in filing the appeal, if any, before the Id. CIT (A). This
Tribunal in case of AEN (O&M) Ajmer Vidhyut Vitaran Nigam Ltd. vs. ACIT (supra)

vide order dated 22" May, 2018 has considered an identical issue in para 7 as under

“7.  Having considered the rival submissions as well as the relevant
material on record, we note that the Id. CIT (A) has dismissed the
appeals of the assessee in limini by recording the finding in para 4 as

under :-

"4, Thus, from the report of the AGQ, it is clear that the notice
of demand was sent to the appellant on 20.08.2015 on the

email salgids@redifmail.com given by the appellant. As per
Section 249(2), the appeal has to be presented within 30 days
of date of service of notice of demand. The appellant has not
filed the appeal within the period specified u/s 249(2). There is
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an inordinate delay in filing the appeal. I am of the considered
view that the appellant did not have any sufficient cause for not
presenting the appeal within the period specified u/s 249(2).

/a4

Hence, the appeal is dismissed as "not admitted”.

Thus the Id. CIT (A) has taken into consideration the alleged service of
notice of demand through e-mail. However, other than the alleged e-
mail, no other record was referred for service of notice to the
assessee. Even otherwise, the assessee was not heard on the point of
explanation of delay, if any, in filing the appeals before the Id. CIT (A).
Therefore, we are of the considered opinion that the Id. CIT (A) has
dismissed the appeals being barred by limitation even without giving a
specific opportunity to the assessee to explain the delay, if any. The
assessee has not claimed any delay in filing the appeals before the Id.
CIT (A) whereas the Id. CIT (A) has considered the appeals filed by the
assessee as barred by limitation. Accordingly, in such a situation, a
defective memo was required to be issued to the assessee or the
assessee ought to have been given an effective opportunity of hearing
on the point of delay. Accordingly, in the facts and circumstances of
the case and in the interest of justice, we set aside these two appeals
to the record of the Id. CIT (A) for giving one more opportunity to the
assessee to present its case and also to explain the cause of delay, if
any, in filing the appeals. After considering the explanation of the
assessee, the Id. CIT (A) shall decide the issue of condonation of delay

and thereafter the appeals on merit, if need arises.”

Accordingly, in the facts and circumstances of the case and following the earlier
order of the Tribunal, we set aside the appeal to the record of the Id. CIT (A) for

giving one more opportunity to the assessee to present its case and also to explain
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the cause of delay, if any, in filing the appeal. After considering the explanation to
be furnished by the assessee, the Id. CIT (A) shall decide the issue of condonation of
delay as well as the appeal on merit.

5. In the result, appeal of the assessee is allowed for statistical purposes.

Order is pronounced in the open court on  08/11/2018.
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